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CIRCULAR
(FR No. 573

Reg : Wilful defaulters and action thereagainst

SIDBI vide circular FI No. 4/2008-09 dated 04.07.08 (copy enclosed at Annexure
‘A’) has redefined the term *Wilful default” pursuant to the orders of Hon’ble
Supreme Court in civil writ petition No.291 of 1998 titted Common cause (a
registered society) v/s Union of India & anothers. This term of “wilful default” has
been redefined in supersession of earlier definition given vide circular No.2/2003-
04 dated 27.05.2003 issued (copy enclosed at Annexure ‘B’) by SIDBI as under:

“A wilful default would be deemed to have occurred if any of the following events
is noted:

a. The unit has defaulted in meeting its payment / repayment obligations to
the lender even when it has the capacity to honour the said obligations.

b. The unit has defaulted in meeting its payment / repayment obligations to
the lender and has not utilized the finance from the lender for the specific
purposes for which finance was availed of but has diverted the funds for
other purposes.

C. The unit has defauited in meeting its payment / repayment obiigations to
the lender and has siphoned off the funds so that the funds have not been
utilized for the specific purpose for which finarce was availed of, nor are
the funds available with the unit in the form of other assets.

d. The unit has defaulted in meetings its payment / repayment obligation to
the lender and has also disposed off or removed the movable fixed assts or
mimiovakie property given by him or it for the purpose of securing a2 term
loan without the knowledge of the banx/ iender -

.-.Regarding penal measures, it has been reiterated that No additional facilities
should be granted by any bank / Fl to the listed wilful defaulters. In addition, the
entrepreneurs / promoters of companies where banks / Fls have identified
siphoning / diversion of funds, misrepresentation, falsification of accounts and
fraudulent transactions should be debarred from institutional finance for floating
new ventures for a period of 5 years from the date the name of the defaulter is
published in the list of wilful defaulters by the RBI.




Thus. there is no change in the penral measures to be initiated by the SFCs
against the wilful defaulters and the earlier guidelines have been reiterated.
However. a sub clause 'd’ as "zo--Z.c=d below .“2< been added to the definition
of wilful default’

“(d) The unit has defaulted in meeting its payment / repayment obligation to the
lender and has aiso dispcssz o or removed the movable fixed assts or
immovable property given by mim or it for the purpose of securing a term loan
without the knowledge of the bank / lender.”

All concerned are advised to take necessary action as per revised guidelines
issued by SIDBI vide referred circular FiI No. 4/2008-09 dated 04.07.08. As a first
step, they should screen the cases with regard to the unit having aggregate
outstanding of Rs.25.00 lac and above. They are further directed to mention the
justification in detail while categorizing the case in a particular category as wilful
defaulter on the basis of proof in support of such justification. This information
should reach GM(D) latest by 7" of every month posmvely so as to place it before
“Default Review Committee” for taking a view.

The revised definition of wilful defaulters shall also be binding upon the one time
settlement schemes and PG provisions.

All concemned are advised to take a note of above for strict compliance and send
details about the “wilful defaulters” to the GM(D) on monthly basis.

Chairman & Managing Director

Encis . as above. ﬁ"’/

Copy to:

1. Al ROs/B0Os/SOs
2. DGM(A&I), (WZ), Ajmer / Jodhpur
3 Standard circulation at HO.
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20’. Please refer to our Circular No.2/2003-04 da(ew on the above subject

wherein a term ‘wilful default' has been defined. We now advise that in pursuant to the

Hon'ble Supreme Court's Order relating to wnt petition Civil No.291 of 1998 utled Common

Cause (A registered Society ) Vs Union of India & Anr., RBI has redetined the term “wiltul

d=fault‘ in supersession of 1ts earlier definition. as given in Annexure.
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Funher, we also invite your attention to para 5 of Bank’s aforesaid Circular dated May

27 20032 and reiterate that no additional facilities should be granted by any bank / FI to the
listed wilful defaulters. In addition, the entrepreneurs / promoters of companies where
banks / Fls have identified siphoning / diversion of funds, misrepresentation, falsification of
accounts and fraudulent transactions should be debarred from institutional finance for

floating new ventures, for a period of five years from the date the name of the defaulter is
published in the list of wilful defaulters by the RBI.

3. 357 25T debred 91 & T el i

These instructions will come into force with immmediate effect.

4. mﬁaﬁnﬁaﬁqﬁaﬁmm%%éw@mﬂm&:waﬂw@%ﬁw
TE(d HY |
SFCs are advised to place this Circular at the pext meeting of the Board of Directors

for information.

FT gradl JS |
Please acknowledge receipt. »
TG4/ Yours faithfully.

s

A/////‘/\ /

/ /
(%5 TIEHA /K. Sathlanandan)
TRIY=4E/General Manager

)

34/Encl. : YA™H/ Annexure
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It has been decided to redefine the term ‘wilful default', in supersession of the

definition / illustrations contained in the above Circular, as follows :

l.ﬂﬁWNTilDeﬁnitions
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A wilful default would be deemed to have occurred, if any of the following events is

noted :

9]
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The unit has defaulted 1n meeting its payment / repayment obligations to the lender

even when it has the capacity to honour the said obligations.

-
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The unit has defaulted in meeting 1ts payment / repayment obligations to the lender .

and has not utilised the finance from the lender for the specific purposes for which

finance was availed of but has diverted the funds for other purposes.
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The unit has defaulted in meeting its payment / repayment obligations to the lender

and has siphoned off the funds so that the funds have not been utilised for the

specific purpose for which finance was availed of, nor are the funds availuble with
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the tni in the form of other assets.
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The unit has defaulted in meeting its payment / rep~aymenl obligation to the lender

and has also disposed off or removed the movable fixed assets or immovable

property given by him or it for the purpose of securing a term loan without the

knowledge of the bank / lender. |
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Dear Sir / Madam e
‘ Circular No. 2/ 2003- 04 S - Pl o s |

~Wilful defaulters and action thereagainst

As you are aware, in May 2001 the Reserve Bank of India had, in
consultation with the Government of India, constituted a Working
Group on Wilful Defaulters (WGWD) under the Chairmanship of Shri S.
S. Kohli, the then Chairman of the Indian Banks' Association, for
’xamining some of the recommendations of the Parliament's Standing
Committee on Finance on Financigl Institutions. Based on the
recommendation of the Committee, RBI has aiready advised all
scheduled commercial banks and notified All India Financial Institutions
3 e JUL Z@ggﬁmplement the guidelines pertaining to wilful defaulters and actions
: " TUhkre ageainst. It has since heen decided that SFCs should adopt similar
guidelines with regard to identification of wilful defaulters. Accordingly,
Q MC@ we now advise, for implementation v SFCs, with immediate effect, the
- following guidelines:

1. Definitions V/

"A wilful default would be deemed to have cccurred if any °F o-=

FfQ') following events is noted :-
f)‘/‘/@l#" — P by e s - P nF s f i e AR m e e o e sk o -~ .
- a. the unit has defauited in TG S RS, TGEND , Tl S &
- obligations to the lender even when it has the capacity ¢
QF\/ hanour the said obligations
U/(ﬁ . The unit has defaulted in sz
L obligations to the lender z-:
A der for the specii. oor
= awdiled of but has divertec 1z ¢
The unit has defaulted in mseting
obligations to the lender z~d
that the funds have not bzz- . , i 2
for which finance was a.vz.=d of, nor ar- 1ne funds zsoizos
with the unitin the form ¢ cther assets.
Tel [IEZ°ITI e Fox




2. Diversion and siphoning of funds

The terms “diversion of funds™ and "siphoning of funds" shouldk

be construed to mean the following: - %,

, "2.1 Diversion of funds, referred to at para 1(b) above, would be
| construed to include any one of the undernoted occurrences:
i

s
1S —

& dtilisation of short-term working capltal funds for

long -term purposes not in conformity with the terms of
~sanction;

htransferrmg funds to the subsidiaries / Group companies
_"'r‘.other corporates by whatever modalities;

without prior

':’f, shortfa!l in deployment of funds vis-a-vis Lhe amounts

dxsbursed / drawn and the difference not being -
accounted for.

N 2 2 Slphonmg of funds, referred to at para 1(c) above, should b
construed to occur if any funds borrowed from SFCs are utilised fo*
purposes un-related to the operations of the borrow ver, to o the, -~
detriment of the financial health of the entity or of the iender. The
‘decision as to whether a particular instance amounts to siphoning of

funds would have to be a judgement of the lenders based on object1\~
facts and czrcumstances of the case.

Whlle the penal measures. indicated at para 5 below wouic
normally be attracted by ail the borrowers identified as wilf
- defaulters or the promoters involved in diversion / siphoning of func:,
keeping in view the present limit ¢f Rs. 25 lakh fixed by the Centra!
Vigilance Commission for reportin a of cases of wilful default by the
banks/FIs to RBI, any wilful defaulfer with an outstanding balance o7
Rs. 25 lakh or more, as on the date of this circuiar, would attract the

penal .measures stlpulcfeo at para S below. This iimit of Rs. 25 lakh

' »//.3 Cut off llmlts

.
e A RRTRRDRE




PN

- may also be applied for the purpose of taking cognisence of the
instances of 'siphoning' / 'diversion’ of funds.

4, End-use of Funds "/

In cases of project financing, the SFCs seek to ensure end use

=~ . Accountants for the purpose. In case of short-term loans, such an

“-approach ought to be supplemented by 'due diligence' on the part of

 lenders themselves, and to the extent possible, such loans should be

limited to only those borrowers whose integrity and reliability were
} above board. The SFCs, therefore, should not depend entirely on the
1 ~ certificates issued by the Chartered Accountants but strengthen their
| “internal controls and the credit risk management system to enhance
| the quality -of their loan portfolio. Needless to say, ensuring end-use of
| , funds by the SFCs should form a part of their loan policy document for
| which appropriate measures should be put in place. The following are
| “some of the illustrative measures that could be taken by the lenders
| for monitoring and ensuring end-use of funds:

‘ ' - ‘ ~a. Meaningful scrutiny of quarterly progress reports /
: operatmg statements / balance sheets of the borrowers;

b. rxegula. ins icn of horrowere’ assets charged to the
lenders as security;

c. Periodical scrutiny of borrowers’ books of accounts ang
he nu fien_gcecounts mamtameG with other banks;

d. Periodical visits to the assisted units;
el VSTt

e. System of periodical stock audit, in case of working
C;mvtal Fm;vxfo

f Periodical comprehensive management zudit
‘Credit’ function of the lenders, sc z< 0z iz
systemic-weaknesses in'the credlt acrins:

O

(This list of measures is only illustrative and by nc means
exhaustive.)

Penal measures

tﬁo SFCs against the wilful defaulters identified <

5.

5.1} It is-suggested that the following measures srovid be
by

indicated at paragraph 1 above:

z. No addit ticnal facitities sheuld b
ated v.’éifu? defaulters. In

———————————e——

t
1
i

(1

of funds by, inter alia, obtaining certification from the Chartered




EnN

promoters. of companies where SFECs have identified 4_sviphqnn
/ diversion of funds, misfepr_eﬁsé'git‘a@pn,'_ falsification " of
accounts and fraudulent trah’sécti‘O’h’s';}_s_hfét’}vld;bvejﬁdébv_ar_rgd_ from
Institutional finance from the - scheduled. ¢ ial
Development Financiz! In'stitdtions," sovert
NBFCs, investment Institutions etc, for. floating ntures
for a period of 5 vears from"th'é: ’ R

defaulter is -of Wi
Similarly,
the entrepr
wilful defaulter list of RB].

b. The legal 'p'r'o'_ces‘s, Wherévér w'a'rrant'ed,__;é st.the borrc
/ guarantors and foreclosure of recovery: of .dues_should /

Proceedings  against wilfy defaultérs,_w‘__grgver necessary., .~

c. Wherever po’ésible, the SFCs sh_Qy_ld".”" 1ot

approach for g chéhg_gf_-gﬁ,manage

defaulting borrower unif’

initia‘té_d,‘expeditious_ly. The lenders .‘-'ma_yf;injtiat:e,g,criminal )

company which has been identified as a wilful defaulter as per
the definition at Paragraph 1 above and that in case, such a
person is found to be on the Board or the borrower company,
it would take expeditious and effective steps for remioval of
the person from its Board. ‘

. Ay -
5.2 It would be imperative gn the part of the SFCs to put in place 857 -

~

transparent mechanism for the €ntire process o that -the penal
provisions are not misused and.the SCOpe Of such discretionary powers
is kept to the barest minimum, It should also pe ensured that g

solitary or isolated instance s not made the basis for imposing the _

penal action.

5.3  While dealing with wilful defayft of a sin'gle borrowing company

in a Group, the SFCs  should consider the track record of the
individua| Company, with reference to jts repayment performance to
its lenders. However, in cases where a letter of comfort and / or the
guarantees furnished by the tOmpanies within the Group on behalf of
the wilfully defaulting units are not honoured when invoked by the

SFCs, such Group Companies should also be reckoned as wilful
defauiters. . :

nst the ;_borrowffp" /
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borrowers with the Institute

of India (ICAI) if it is observed that the
neaglic or deficient in conducting the audit to enabl
examiis Lo fix cClGuntabiiity of the auditors.

6.2 VWith 3 view to monitoring the end-use of funds, if the lencers
desire a specific certification from the borrowers’ auditors regarding
diversion siphoning of funds by -the borrower, the lender should
award a separate mandate to the auditors for the purpose. To facilitate
such certification by the auditors, the SFCs will also need to ensur
that appropriate covenants in the loan agreements are incorporated t
enable award of such a mandate by the ienders to the borrowers
augitors. :

e
o
/

7. In terms of definition of wilful default vide para 1 above, SFCs
are advised to compile the list of wilful defaulters with aggrecsate
principal outstanding of Rs. 25 fakh and above as on March 31, 26362
and 2003 and furnish the data to SIDBI.

8. SFCs are advised to place this circular at the next meeting of th

Board of Directors for information. SFCs may also formulate suitebi
' reporting system, along. with the actior, taken thereon, to be put up to
| the Board periodically. ‘

0 (D

9. Please acknowledge recei'pt.

Yours feithiuiy,

A ‘4
P N O
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(S. L. Chotdhuryti
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