operative part of the Judgement are given below:-

RAJASTHAN FINANCIAL CORPORATION
Udyog Bhawan, Tilak Marg, C-Scheme, Jaipur-302 005

Ref.No.RFC/F.Law-3/LPM(22)/ /$"7#  Dated: 153.Jan.,2006

CIRCULAR
(Lit. Cir No. |49,

Sub: Important decision of Hon’ble Division Bench of
High Court, Jodhpur in the matter of M/s. Rishab Deo
Tax Print Vs. Chairman, RFC & Ors.

The Hon’ble D.B. of High Court, Jodhpur in the case of M/s. Rishab
Deo Tax Print Vs. Chairman, RFC & Ors (Writ Petition No.
325/2005) has allowed the Writ Petition vide Judgement dated
24.11.05 and quashed the demand raised by the Central Excise
Department on the ground that Central Excise Department was not
authorized to recover the dues of the petitioner unit in wake of fact
that when the petitioner had purchased the land and building of the

- earlier unit namely M/s. JM.S.P. Ltd., there was no statutory charge

of Central Excise Department. Copy of judgement is enclosed. The

\

- “Therefore, position becomes clear that between Ist of July
+2001 to Ist of April 2004 there was no provision akin to Rule
230 or proviso to Section 11 of the Act on the Statute Book.
Hence, as on the date of transfer of the assets took place in May

2003, no corresponding liability followed the transfer of assets

in the hands of buyer to clear the dues of previous owner which
had not been paid under the Central Excise Act and the
provisions of S.F.C. Act took full effect whenever such assets
have vested in buyer free from all encumbrance.”

All concerned are advised to make a note of it and ensure that this
judgement is brought to the notice of our Advocates for taking of use
in the cases being contesting by the Corporation or agaipst the
Corporation, considering the facts and merit of the part-icularg
which it can be applied. ( T ¢

(Karm Smgh Rathore)
Chairman and Managing Director
Encl: a/a

1. All ROs/BOs/SOs
2. Western Zone of A&I, Ajmer
3. Standard Circulation at HO

‘Copy to: - ' |

sase in




Dinesh Mehta, ﬂcﬁ)dcate .

182, Sayar Sadan
Opp. Balniketan School

Ratanada, Jodhpur. (Raj)
( 2511541,2511542 Fax: 2510541

B.Com(Hons), A.C.A,LLB. -
- Rajasthan High Court, Jodhpur,

: : . Date: 6/1/2006
The Dy. Manager (Law)

Rajasthan Financial Corporation

Todhpur. ' '

Subject:-  D.B. Civil Writ Petition No. 325/2005.
Rishabh Deo Tex Print V/s Chairman,
RFC & others,

Dcar Sir,

In the aforesaid Writ Peti:tion, the' Corporation has engaged me to appear ‘on
behalf of the corporation. The aforesaid case was listed for hearing. before a
Division Bench of Hon'ble Rajasthan High Court on 24/1 1/2005. e

The Hon'ble High Court has been pleased to allow the Writ Petition, filed by the
unit and held that the Central Excise Department was not authorized to recover
ducs of the Petitionen Unit in wake of the fact that when the Petitioner hud
purchased the land & building of the carlier unit, namely J.M.3.P. Limited, there
was no statutory charge of Central Excise Department.

A certifled copy of the Order dated 24/11/2008, pussed by Hon'ble High Court is
being sent herewith for your perusal. : o =

(4 WUCTV R

A perusal of the Order and i)articularly Page'No. 13 & 14, that Hon'ble High |

Court has clearly held that Rule 230(2) and Section 11 operate in case where

there is a transfer of business as a whole or in part. But it does not contemplate -

piecemeal transfer of assets divorced from the transfer of trade or business,

t

10

I think that the %{bgs/obseﬁatiohs given by Hon'ble High Court in this case. |

may be helpful
assets, . . A

(DINESH MEHTA)

ADVOCATL

the Corporation in other cases, where the Central Excise '
Department proceeds to recover their dues from the subscquent purchaser of

=y
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" N THEHIGH COURT OF JuDICATURE FoR RAJASTHAN
R AT

SIIATN2
.

JODHPUR

Shogiad
R
L

' RISUABDEG TEX.pRINT PVT, LTD, A LIMIT

VERSUS

/ THE CHAIRMAN, RAJASTHAN FINANCIAL CORPORATION, UDYOG
8 BHAWAN, TILAK MARG, JAIPUR. '

+ THE MAN@GI%R (BRANCH), RAJASTHAN FINANCIAL CORPORATION, |
MANDIA R‘Q'AD, IND, AREA, PALI, MARWAR, Destes puly

'x\/( UNION OF INDIA THROUGH THE SECRETARY, MINISTRY OF

FINANCE, DEPARTMENT OF REVENUE, GOVERNMENT oOF INDIA,
NEW DELHI, o
e

4 THE DEPUTY COMMISSIONER, CENTRAL EXCISE DIVISION, c-1/4,
PANCHWATI COLONY, ‘RATANADA, JODHPUR. ' ‘

"5, /THE COMMISSIONER, CENTRAL EXCISE, CENT

| L REVENUE
BUILDING, STATUE CIRCLE, JAIPUR, ‘

........... Ruspondoents

WRIT PETITION UNDER ARTICLES 226 & 227 OF THE
' CONSTITUTION OF INDIA

. IN THE MATTER OF
ARTICLE 14 & 19 OF THE CONSTITUTION OF INDIA

AND

, AND
"IN THE MATTER OF
CENTRAL EXCISE ACT 1944

4 !MWT Hiatfy |
k- i =4 JAN 2o |
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IN THE HIGH COURT OF JUDICATURE FOR RAJASTIHAN

i ‘
| AT JODHPUR.

.:JUDGMENT

RISHABDEO TEX PRINT PVT. LTD AND ANOTHER
{. VERSUS

AND OTHERS. .
D.8.CIVIL WRIT PETITION NO.325/05

Date 6f Judgment := 24,11,2005

B
i

— ' - PRESENT

W

HON'BLE MR JUSTICE RAJESH BALIA
HON'BLE MR.JUSTICE R. P. VYAS

Mr.Arun Bhansali , for the appellants.
Mr.V.K.Mathur,for Respondents.
Mr.Dinesh Mehta , for Respondent RFC.

BY THE COURT (PER HON'BLE BALIA, J):

" This writ petition is filed by the purchaser of
the assets of certain Industrial Unit M/s. J.M.Spin Tex

Print Pvt. Ltd., situated in Mandia Road, Industrial

/\rea,Péli, at 'auctxon held by Rajasthan Fmancual'

Corporation, in  exercise of its powers conferred under

Q'QGZ Sy aaavaid }
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section 29 'of the State Financial Corporation Act, 1951.

i _
'I‘rancr‘or of the assets of unit M/s. J.M.S.P. Limited

way ag a |e°u|t of it heing defau\ter in payment of

principal and interest of the loan borrowed from the

Rajasthan Fmanaa! Corporation (hereinafter in short

RFC). The auctaon - took place in pursuanee ofj

advemsement issued on 3.5. 2003 and the highest bid

made by' the petitioner was accepted by the respondent

%

corporatjon on 28" of June 2003,

" The conveyance deed was executed on 21-8.2003
and regwtered on 25th of August 20C3. The transfer
was made subject to clearance of the liabilities payable

to the RIICO whnch were under talken by the buyer.

BUL NO other Ilabllltles of previous Cwner were

d\sclosed or under taken by the petltioner buyer
i _

!
'

It is further averred by the petitioner that it

came' to know about dues of predecessor owner were

1

of Central Exclse Departmem and that out- standmg

armount due to ron payment of excise duty of

ey

g&l. L .
|
vy SAN 2000 ,%_' :




3
RS.16, 73, 410/- 'wh’en-' demand / recoVer\/ noticeé
dated 6.6.2004 and 24.6.2004 were |ssued to the

oetitioner ‘as buyer of the unit, previously owned by

M/s. 3.M.S.P, Ltd. It was contended by the petitioner

before the  EXcise Departnlent that it being the

purcheser-:from the RFC under section 29 of the AcU
and , so‘all assets acquired thereunder vested in him

frec ﬁom' all encumbrances and It is not liable for
3 _
payment’ of Its predecessor- in -lnterest However,

seme was not responded to and again demand
ij} rloticee ;f\i'ere tssded on 3.7.04, 30" September 2004
: and 1-;.10.20'04,._' Whieh were' duly replied by the -
petitioner. | | | | | |

After servmg of the notice for demand of -

justice to tespondents and for .:taying recovery.
proceedmgs agalnst it, which was refused by the’
respondents by the letter dated 1.10.04 , this petrtxon '
has beeh preferred  seeking mandamus that the
pro(:eedﬂ\gS of recovery undertaken by the
} .
) V\ - . A»u?uowwtwmﬂm
] ~ R L 1
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l(..;])Oﬂdk.nL.; _vlde noLlcc. dated 1.10.2004 be cl\.clmud
|ll(,ga|\ .and be quabhed and the ;espondents be
|e°tralned from taklng proceedings for attachment of

property: purchased by the petitioner in the auction

pursuant to advertisement dated 3.5.2003. It was

furthé.r : ;prayed that other demand notices be also

quashed.

I}._l

'
V-

. In this connectio.n the petitionér's contention
is that Whén the bet'itio'ner acquired the assets of M/s
JMSP“ Ltd in ah auction conducted by RFC under
Section 29 of the S.F.C. Act,1951 no provision which

could made the buyer of under-taking or assets sold

llable for the dues against previous owner.

The respondent, Union of India, has placed

réllan;e on pro'viso' to Section 11-A of the Centhal

" Excise, Act,1944 to sustain demand made by it against

successor . In interest of the assets of unit, earlier

!/nown;as IMS pvt. Limited and contended that In
E 5 nhafefs i
LA
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é wetsa NIRRT



<

R

R S

L R S N R AT 1L A

3

view of.the aforesaid statutory provision where the

person i(lﬁerelnafter called predecessor) from whom the

duty or. any other sums of any kind, as specified In

section $1-A, Is recoverable or due, transfers or

otherwise disposes of his business or trade in

whole:'dr in part, or effects any change .in the

ownership thereof, in consequence of which he is

succeeded in such business or trade by any

other parson, all exclsable goods, rnaterlals,

t

preparations, plants, machineries, vessels, utensils ,

implements and articles in the custody or possession

of the p;erson so succeeding may also be attached and
sold by such officer empowered by the Central Board
of Excise and Customs, for the purpose of rec.overing
such duty or other\sun‘xs recoverable or due from such
predecessor at the time of such transfer or otherwise
disposal or change.

\
'

Learned counsel for Union of India also rely on

sub rule (2) of Rule 230 of the Central Excise Rules,

e wain ]
i ¥ nb \ i
{ : ]
[ i {
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1’944,sgincé repealed, which was to the same effect,
|
to  sustaln  demand notlces issued agalnst  the

peutioner,

- State Financial Corporation supported the

case df'the petlti'oner by stating that transferee is not .
A S ' ,
liableito 'any liabilities of previous owner including its

1

habrhtb« under the Central Excrse Act, except as

stated ln the adverUsement of the auction of the
a%:efs of the prev1ous owner. Under the advértisement

[ .
auctlon of the assets of the - J.M.P.S.Ltd. was made o

only sub]ect to buyers llabrht\/ to clear dues of RIICO.

y Learned counsel for the petitioner p\aces

rellance on the prlnclp!e enunclated by the Hon ble

| Supreme. Court in . Isha Marbles vs Bihar State;

e pe

Electrjcity Board and another (1995)2 Supreme Court

Cases 648. In support of his contention that buyer in

absénce:of charge on the property or mala fide,is not

i (. . | Hab&e for any liability or dues of the previous owner
' ; -J-’-«m-. e gty o
| ety }
|
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unless transfer is specifically under stipulation to that

cltect, He also pointed out as on the date of transfer
took place, neither Rule 230 (2) of the Central Excise
Rulc,g 1940 in force nor pmvs 50 Lo Rule 11, relied on

R

. the respondents came in force. Therefore, transfer

. R which took place for the assets of previous owner
. e * "' N

was not subject to any statutory provision under which

aécegs of the previous owner could be persued for

\ . : i, a

ra¢overias under Central Exclse /\ct 1944,In the hands

of buyer.

Learned counse! for Union of India too has
plaéed reliance on ancther decision of the Hon'ble

Supreme Court in case of Macson Marbles Pvt.Ltd Vs,

Union of India 2003(158) E.L.T424(S.C.), In support of

'fité submisslon that such recourse to recover dues of

brevnous owner agalnst the buyer is permissible u'nder

i
._Ml

Rules 230(2) of the Central Excise Rules. The sald rules

dea_rly _mdlcates that it is a mode of recovery of the

U exclse dues from the assets owned by a predecessor

M,.L.
| m} m‘?mh
: ‘. !} “.4 w l . X
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and oﬁx-'His habnllties being assessed couid be

recovered even fnom the SUCCESSOI.

. The fac.ts noticed by us above are not in

disputei At this- juncture another important fact that

need be noticed is the subject matter of transfer ,

which v’had been advertised for sale in respect of JMSP

lnmi*ed" The advertlsement reveals that only land,

bulldmg and plant were offered for sale. It was sale of

assets, Sale or transfer of business as a whole or In

part »}vhi;h was{ being operated by its erstwhile owner

of the L'mlt was not the subjéct matter of transfer.
Under cl%qse (3) of the advertisement, the institution
dQes,to RIICO were to be borne by the buyer . It was
speciflcétly stipulated that  dues of }ot'her State
department e'.g.-'PHED RSER ,Sales Tax, Land »and
Bunidmg Tax, State Industries Department shall not
be ta\gif;‘n by the buyer. Thus, under the stipulated

teams .of the auction the existing ||ab|llt|e= of unit had

not beeh transferred to the buyer except to the extent_,

dues out standi'ng against RIICO. .
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1o 9
ffl“urst deck must be clear about the relevant
provision \‘ol law as they existed on the date of transfer
which,fook place In May 2003 :
. " The Central EXCIse Rules 1944, contained
Rule 2‘30 (1) Wthh provnded ﬂrstly detention of plant,

machmery,vessels utensuls, implements and articles for

makirglor manufacturing or producing any such
i

goods, dr, preparing any materials, or by which the

trade’ or,- busmess is carried on,_in_the custody or

posses.ﬂon of the oerson carrving _on. such trade or' ,

busmess or In the custodv or oossessmn of any aqent.

or other Derson in trust for or for the use of person- -

carrying on _such trade or business, may be detalned

for the purpose of exacting such duty, and any cfficer

duiygauthorised by general or special order of the

Central ‘Board of Excise and Customs or the

Commissioner may detain such goods, materials,

preparétions, plant, machinery, vessels, utensils and

|- )
articles until such duties or any sums recoverable In

1] 1
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lieu theréof are paid or recovered.

, ' Thié prevision obviously  applicable to a
perso’:n'a‘ii-.agalnst whem dues are outstanding'an'd
enwsage only determination of specified assets untnl
dues are pald by the person carrying on such trdde or

busineSs,_'and agalnst who‘m I|ab|||ty for,dues has

ansen o

L

R 4

5- Sub Rule (2) of Rule 230 provuded purswts
of goods and arttcles mentioned in sub rule (1) of the
Rule ”30 in the hands of the successors in busmess in’

whole or pa_rt “in. respect of the dues out—standlng

against.the previgus owner,

¢
*

o However, "the  Rules of 1944 stood .

- i , | .
.superceded . when the Excise Rules 2001 were

promulqated vide notlflcatlon dated 1* of March 2001

which .,yyere “to be “brought in effect from 1“ July
\'3 ’ .
{\\\}_1/ 2001- o—n.—-.,..._,m“n\

L) @ afalely
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~iny The Rules issued vide notification dated 1° of |
1 | o 1 ' ) ‘

March 2001 Itself were superseded by subsequent

Rules as The Centrel Excise (No0.2) Rules, 2001 were

promulgated which were also to come in force with

effect from 1% day of July 2001. Rule 33 in Central

Excise (No.2) Rules, 2001 envisages rescinding of the

Centr'al'éxcise Rules,2001. While superseding Rules of

: 1944 bl/ Rules of 2001 no provision corresponding to
!’ ' ' Rule 230 was made in the Rule of 2001.Thus w.e.f,

1.7. 7001 Rule 230(2) was not in force nor any parallen |

I

‘provision came mto force under new Rules, as no such,

Rule we.: framed at all,

- U

l | .
+| Thereafter vide Finance Act No.2 of 2QQ4 ',

which came lnto force with effect from 1% of April}
2004 amended Sectlon 11 of Central Excise Act vide

its Sectlon 80 inserted the following prov150 to sectxon

11. !

“Provided

that  where the
(hereinarter

Qh/ : .. person referred to as

R e o Y e, [TVPT W
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' predecessor) from whom the duty or any

" other:sums of any kind, as specified in
this -sectlon,Is recoverable , or  due,
transfers; - or otherwise disposes of his

| business of trade in whole or in part,ior
- effects: any changer In the ownership
' thereof, In consequence of which he Is
succeeded in  such business or trade by
any other. person, all excisable goods, .
. materials, - ~ preparations, plants, .,
machineries, vessels, utensils, implements:.
4 . and articles in the custody or possession
. of the person so succeeding may also be -

. attached ‘and sold by such - officer

empowered by the Central Board of Excise !
and Customs, after obtaining written -
approval from the commissioner of Central
‘Excise, for the 'purposes of - recovering
such duty or other sums recoverable or
due from such predecessor at the time of
such transfer or otherwise disposal or
change.”

Therefore, the position becomes clearithét-‘
between 1% of July 2001 to 1%t of July 2004 th.erevwbas
no provision a_&lcin to Rule 230 or proQiso to Section 11
in the. étatute 'book. Therefore, as .on the date |
purchase . of thé assets took place in May 2003 no
corrésppnding' liability followed the transfer of assets

in the hands of buyé»r to clear the dues of previous.

owner which had not been paid by Fim  under the.

!
1
3
i
'
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COI’\\II".EH Excise ACt .

1t may hnlher be not!ced that Rule 730

(2) ..and . Section 11 both operate m case that ls '

transfer of bu.,lness whether as a whole or in part But .'

the . *two provlsions do not operate in contlngen‘cy-

[

where’ the purchase of business is wholly or parily'

'contemgiated . Mere transfer  of some or more

f

l
‘assets’ of exlsting buslness canled on by, the saine

owner r‘oes not permit authorlty to peruse such'

transferred assets or thelr transferee for recovery of

Aot '

dues agamst business or trade which contrnues to be

owned by exlstlng owner. The provision where under

rule‘730(2) and proviso of rule 11 clearly states the

condlt{on on which provision comes In operation vlz.

whue the person drspose off his business or trade '

in whole or"in part‘, or effects any change in the :

ownership thereof, in conscquence of which he is
e coeded I such bhusiness or trade by any other

person.’
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r.-" 'Ihe condltlon ror lnvol<lng Rule 230(7) or

plovlsd .to Section 11 re!ates to transfer of buslness',
or tradelln whole or n pan. or change in ownelshlp of‘

trade or buslness but : doec not contemplate

piecemeal tran fer of assets divorced from_' the-.

i
transfer of trade or business.

[

Re that it may , since 1.7,2001 ln the

pn(_:enl ruse, plovv~10n of section 11 was not blought

retrospective -

super's.edied by Rulés ,"of' 2001 and there being: -no -

provision akin to Rule 230 of Rules of 1944 when the

the actual transfer of assets In quest:on took place in

Mw 2003, That belng the position, there was no
provision on the statute book under which respondent

Excise.'Department, are empowered to recover dues

against M/s J.M.S. Plested from the buyer of nts

asse*s in an auctlon under section 29 of the S. F.C. A\.t

B
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effect and Rule 1944 havmg been.
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.,:.'.;'z. In ‘absence of statutory provision — the
I 1 '

% .' ‘1 pnnclple ald pown in Isha Marbles case fully gov'e'rns '

" the factg of the present case. It was a case |n whlch
Apremiaesd in questlon were transferred by the otate

X FinanciaUCorporation under ‘section "9(1) ‘and when
new owner apphed for release of e\ectnc connectxon to! g
New premlses, “the electrlcrty poard has put it a |

condi;ien to clear dues of the previous owner and

without that it cannot get connection, The Apex Court
did -not Susta\n the stand of the Electricity Board that it

could recover the dues of the previous owner from the

cuccessor of the ‘premises where previous electric

‘cpnnection  was installed and dues arise from said
connection released to previous owner. In the absence
of any, statutory prov'lslons or agreement in that effecf
the cpurt found impossible to impose on the

purchasers a hablhty which was not incurred by. them.

e PRI AN TSR G

Where the premrses comes to be owned or occup\ed by
the auctlon purchaser when such purchaser seeks

pp\y of electrlc energy he cannot be called upon to
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clear the ':r;ast ar'rears as a condition precedent to . .

supply, lhéle Is no charge over the pr operty, What:

mdtteus ,Is' lhe contract enteted InLo by the erstwhue T

* consumer wlth the Board The Board cannot seek the e

enrorcement of - contract llabillty against. the thlrd 4 e
Da"rty. - ;,'v"'» | . | o '= = SEEIEE
\

leearned counsel for the respondent Un!on of

India u.fen ed to Macson Marbles Pvt Ltd. Vs Unlon of
India 7003(1'38) E LT424(S C), wherein Court held
that suc¢h demand agalnst subsequent buyer was
sustainable under Rule 230(2) of the Central Excnse
Act. In the saId case ‘the Supreme Court upheld the ‘

decxslonlof D.B, of thls Court that Rule 230(2) clearly

mdlcatns that lt ls 3 mode of recovery of the exclse o

duty from the assets owned by a predecesco: and on i }
his hablllties bemg assessed could be recovered even
from the successor | |

. 'r‘fs

However, in the present case Rule 230(2)

1“""‘"“-—1#‘-. Srarns jesmatney 3

&l yhafsiy
A g
SEIAN o

' wf s M ’

{ TR T RRTY, S g
N TR DN L1 ot Mme&




BT v s LIRS a3 st RS

. 1
. . \ t '
[ N " ' 1

17 I'. . Ie
B P ’ - ' ‘
Ol m-n\/l«;o to Section 11 was not available on the

ctatut’e book as on the date of transfer nor any such

obllga‘tion was created retrospectively. '.

1

Tllerefore bosition " becomes | clear tha't'

‘between 1 of July 2001 to 1st of April 2004 there was:

no pl 0‘V|ul0n akin to Rule 230 or proviso to Sectlon 11

of the Act on the Statute Book Hence, as on the date,

¢

ofi- transfer of the assets took place In May 2003 nof
corredpondlng liability fol’owed the transfer of assets
in thel hands of buyer to clear the- dues of prevlous-
owner whlch had not been pald under the Central
w.quse Act and the provlslons of S.F.C. Act took full’
effg ct whenever such assets have - vested in buyer

v

fred from all encumbrance. ' ' ' 3f -

"y '

i

%;l' Accordinqu, the writ petltlon is allowed and

the lmpugned demand notices and recov_ery notlc.es -

l

'

are quashed
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There shall ;be no ord°r

(R.PéVYAS)J. 75 ¥

&l alialaly

weitars sfafafy fom

tmmmmww?m,a’tm ‘

1
1
i} 1

1

}\n(bww?-

(RAJESH BALIA)J
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