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CIRCULAR
(Lit. Cir No. |37 3

Sub: tmportant decision of Hon’ble DB of High Courr,
Jodlipur-in the watter of M/s. Suat Prakash & Sous
Bricks Pvi. Lid., Vs, RFC & Ors.

the Hon'ble DB of High Court, Jodhpur in the case of Mis Som

H
Pra'_ash & Sons Bricks Pvi.Ltd., Vs, RFC & O'.Taf '\U‘? Civil

a'-urmo h span of SEVEN Years before the ¢ nrpmdmn 0ok sieps i “'1 '
werms of ue\auun 29 \)L thu S}: s Act Qf, in uevu cven ther ”i{x.’ﬁi'
durmﬁ pendency of Writ Petitions, not a single paise much Jess any
mstaimeni was paid by the appellani {o the: Corporation wwards ihe
payment of loan: The plea of calamity in the form ot Cyelone on
03.06.94 and the alledged resuliant loss. The anoiher pond regarding
calculation of correct MRV was also dx%puted On these grounds the

appealiant has challenged the validiiy of sale.

‘The Honhle D.B. of High Court has considered the toliowing decided
casesi-

I UP Finandal Corporation & Ors, Vs. Naini Oxvgen & Agerviens |
Gus Lid., & Anr. (1995)2 SCC 754.

2. Karnataka State Financial Corporation Vs. Micro Cast Rubber &
Allied Products (P) Lid., & Ors. (1996) 5 SCC 65. '

)

Haryana Financial Corporation & Anr, Vs, Jagdamba Cil Mills &
Anr, (2002) 3 S\,p 456. .




‘The Hon‘ble D.B. of High Court has held that appellant cannot seek
remedy simultaneously in the Writ Petition and in the Suit pending in
the Court and appellant is not entitled to discretionary reliet. He
having not approauhed the Court with clean hands, no reiief can be
granted to it. A photo copy of judgement dated 07.04.06 is enclosed
for record and reference to be used in the similar cases.

All concerned are advised to make a note of it and ensure that this
judgement is brought to the notice of our Advocates for laking use m
the cases being contested by or against the Corporation, considering
the facts and merit of the particular case in which it can be applied.

T

(K,ﬁ'm’ mﬂ thore)

Chairman & Managing Direcior
Encl: a/a '

Copy to:

1. All ROs/ BOsf‘ZOs

2. Western Zone of A&l, Ajmer
3 Standard Circulution ai HO
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My Som Prakash & Sons Bricks(P) tad
Vs
Rajasthan linancial Corporation and ors.

D.B. CIVIL Sl’E( IAL APPEAL, (WRITINO.2Z 230/2008
UNDLR SECTION 18 OF THE RAJASTHAN HIGH
COURT ORDINANCE.

2 i sl 2600

DATE OF JUDGMENT 2 /22 .
«+« PRESENT®:

uo,"m E THE CHIEF JUSTICE SH SHRIS.NJHA
HON'BLE SHRE ll\l!(‘l GOPAL KRISHAN VYAS

Mr. Avinash Acharya, for the appellant.
o 0.5, Rajvi, for tne Financial Corporation.

i s g.o. perohit, for respondent NO. 3

This special appeal 1is directed against the

order of the learned Single judge dated 2.6.2005 in

Civil writ Pet1t1on NO. 2811/2004 dismissing the

S.B.
writ petition of. the appellant. The appe11ant had

filed the writ petition for setting aside thg sale of-

section 29 of the State

the dindustrial unit under
1951, and direction upon

to hold fresh

Financial Corporations ACt,

the Rajasthan Financial Corporation

auction in respect of the assets of the unit allowing

:he petitionar opportunity €0 participate in  the

process of sale, and certain other incidental reliefs.

racts of the case, briefly stated, are as

follows. on 13.2.1990 a term loan. of Rs.53.60 lacs was

sanctioned by the Rajasthan rinancial corporation (in

short  the 'Corporation’) to the petitioner for

estab1i$h‘ng 1nuustr1a1 unit for manufacturing bricks.

on 23.3.1991 subsidy of Rs.7.8 lacs was also

safctioned out

of which a sum of Rs.5.54 Tacs was
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disbursed. case of the appellant 1is that on 3.6.1994

the unit suffered huge loss on acébunt of cyclone and
the production came to a halt. sickness certificate
was granted by the District .Industries Centre (DIC)
and the appellant was entitled to further financial
assistance but,  instead, the Corporation initiated

action under section 29 of the state Financial

Corporation Act (in short the 'Act'). section 29 of
the Act confers right on’;the Fipancial Corporation
established under the Act tof:akg}pver management and
possession of,tbe 1ndustriaT?conggrn and transfer by
way of 1easé-or sale-and realise the property pledged,

mortgaged, hypothecated or ass1gned to the COrporat1un
in case of default. in the payment of any loan or
advance or any instalment, etc. It is relevant to
mention here that by the t1mg act1on was initiated,

dues of the corporation had accumu]ated to Rs.1.CS
crores. On 3.1.1997 the Corporation took over
possessioh of the unit. on 1.10.1997 notice was issued
inviting tenders for sale of the mortgaged assets. The
appe11ant cha]]enged the action in SBCWP No.1066/1997.
In course of hear1ng of the writ petition, on
6.12.1999 an order was passed to the effect that-if.

the appellant depos1ts 1/3¢ of the dues, the

Corporation shal] handover péssession of the unit.
wa"’lr‘: ‘

e; Tbas was admittedly not done and the writ petition was

_)ultwmate1y dismissed ‘as w1thdrawn on 19.2.2001 though
y@th liberty to fj)e fresh wr1t petition if need
! fises. on 24.3.2063 the unit/assets was sold 1in

uction for a spﬁ “of Rs.20 facs. The saie was
confirmed on the same aay. The apoellant filed suit
for redehution of mortgage being suit No0.77/2003 1in
the district Court at Hanumangarh. o 24.4.2003
temporary injunction was issued. The injunction

\hoWéver‘ was vacated and the application for temporary
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injunction was dismissed on 3.6.2004. The appellant
filed S.B. Civil Misc. Appeal No.882/2004 16 this
court challenging the said order datéd 3.6.2004. on
~1.7.2004 the connected writ petitﬁon given rise to
this appeal was filed in the aforesaid misc. .appeal.
The misc. a?peal was. dismissed on 14.9.2004. Earlier
the single Bench had ‘passed an interim order of status
quo on 16.7.2004. - Meanwhi]e. the appellant had
submitted proposal in the light of some order passed
in the aforesaid misc. appeal which was rejected by |
the Corporation on - 9.5.2005. The writ petiticn was
dismissed thereafter by the 1impugned order on

© 2.6.2005.

Before proceeding further, it may »e
relevant to mention here that during span 'of seven
vears, before the Corporation took steps in terms cf
sectrion 29 of the Act or,indeed, even thereafter
w;dur1ng pendency of the writ petitions, not a Sing1e
paisa mugh 1es$ any 1nsta]ment was paid by the
appellant to the Corporation towards re-payment of
Toan. The plea of calamity in the form of cyclone on

3.6.1994 and the alleged resultant loss was a make-

belief story. Even if it is accepted that the
1‘\§ppe|1ant unit was h1t hy cyclone, admittedly nothing

ahaa been paid ear11er

) ! SHri AV%nash Acharya, appearing for the

pellant Afair]y did not dispute the case of the
respondent regardiﬁg non-payment of even single paisa
to the Corporation. He agreed that the appellant was a
"chronic’ defauTter. He nevertheless submitted that
unit/assets had been éo]d for an amount which was far
less than its real value. It was contended that the : |

Market Realisable value (MRV) of the assets was

¥ FANE CFH TRV TR R SrANE Ly R
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assessed in a most perfunctory manner at Rs.25 lacs in

i disregard of the norms and guide1ine§ fixed by the

Corporation titself for fixation of the MRV. Reference

was made 1in support of the contention to i

| . .
Annexure-R/3 to the reply of the Corporaticn and ‘it

was submitted .that a Committee be constituted to

calculate the MRV as per the prescribed norms. This in

fact was the <olitary prayer made by the counsel. for

vyl

Isupport of the submission, reliance was placed on
"/ cajraj Jain vs. state of Bihar and others, (2004) 7
ScC 151 and S.J.S. Business Enterprises (P) Ltd. Vs.

state of Bihar and oOthers, (2004) 7 SCC 166. Relying

on the said decisions it was submitted that the
Financial Corporation has right <o take ovef
poscassion of the fndustrial concern and 'se11 the
assets charged with debt in case of default under sub-
sections (1) and (4) of Section 29 of the Act, but it
is the duty of the Corporation, as a first charge-
holder to obtain best possible price which means fair

mairket value, so as to protect 1its own interests as

well as interests of the subsequent charge-holder ana

L

R <]
N %he mortgagor.

on behalf of the respondents, it was

af
5
b3

T Lo S

*newspaper etc. for sale of the industrial unit/assets
but ir absence of offers/bid‘to buy the unit, the sale
had to be postpoﬁéd. Fﬁna]Ty,v";fter negotiations,
respondent No.3 Aéhék KuharrﬁgarWaT agreed to buy the
unit on deferred payhent basis for Rs.20 lacs, 25% of
which was paid on the dave of sale i.e. 24.3.2003 and
the sale was approved. As per policy. of the

A

Corporation, sale once approved is not reopened.  As
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regards case of the appellant that the price for which
unit was $o1d was less than the.rea1 merket value 1t
was submitted that assets such as building, plant &
machineries had become unfit and unsuitable on account
of disuse or development of new technology and their

market value had diminished.

The only point for consideration is whether

?@‘ft is a fit case in which the sale of the unit should

"ﬁf;ﬁe’ put on hold pending fixation of the MRV by a

J Committee as ‘suggested on behalf of tha appellant. In

other worcds, whether in the facts and circumstances of
the case, it would be fit ahdtproper to interfere with

the sale at this stage?

’

in U.P. Financial Corporation and others
Vs. Naini Oxygen & Acetylene Gas Ltd and anr. (1995) 2
SCC 754, while considering the validity of‘sé1e.under
section 29 of the Act in a case where the industrial
concern had made pérsistent defaults 1in payment of

loan instalments, the Supreme Court observed as under:

“we cannot lose sight of the fact that the
Corporation 1is an_ independent autonomous
statutory body hav1n% its own constitution
and rules to abide by, and functions and
ob]iﬁat1ons to discharge. As such, 1in the
discharge of its functions, it is free to
act according to its own light. The views
it forms -and the decisions it takes are on
the basis of the information 1in dits
possessian and the advice it receives and
according to " its -own perspective and
calculations.{;Unless- its -'action 1is mala
fide, even a wrong decision taken by it is
not open to challenge. It is not for the
ceurts or a third party to substitute its
decision, however more prudent, commercial
or businesslike it may be, for the
decision of the  Corporation. Hence,
whatever the wisdom (or the lack of it) of
the conduct of the Corporation, the ‘same
cannot be assailed for making . the
Corporation liable. »
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we are, therefore, of the view that this
is, not a .matter where . the High Court
should have stepped in,and substjtuted.its
judgment  for . the"<3udgment of the
Corporation. which should be deemed to know
its  interests better - whatever the
sympathies . the Court = had  for the
prosperity of. the Company. _In matters
commercial,. the courts -should not risk
their judgments for the judgments of the
bodies “to whom that task is stwgned."

Th Karnataka State Financial Corporation Vs.

cast Rubber & Allied Products (P) Ltd.

the Supreme Court observed:

“In the matter of a sale by the State

Financial Corporation..in. exercise of the
power conferred on it under Section 29 of
the Act the scope of judicial review' is
confined to two situations, namely, (1)
where there is a statutory violation on
the part of the State  Financial
Corporation, or (2) where the - State
Financial Corporation acts unfairly, 1i.e.,
unreasonably. = while exercising  its
jurisdiction under Article 226 of the
constitution, the High Court . does not sit
as an appellate authority over the acts
and deeds of the State Financial
Corporation.”

and

“thhers, (1996) 5 scC 65, while considering the scope

¢ of interference with sale under Section 29 of the Act,

The observations 1in  Haryana Financial

] Corporation and another Vvs. Jagdamba 011 Mills

- and may usefully be quoted as under:

"The Corporation as an instrumentality of
the State deals with public money. There
can be no doubt that the approach has to
be  public-oriented. It can  operate
effectively if there 1s regular
realization of - the instalments. while the
Corporation 1s expected to act fairly 1in
the matter of dishbursement of the loans,
there 15 corresponding duty cast upon the
borrcwers  to repay: the “instalments 1in
time, unless prevented by .insurmountable
difficulties. Regular payment 1is the rule
and non-payment due to extenuating
circumstances 1is the exception. If the
repayments are not received as per the

end

another, (2002) 3 SCC 496 also appear to be apposite
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scheduled time-frame, it will disturb the

e$q111br1um.ofdxhe finangial. arrangements

of the ‘Corporations. They..do not have at

their disposal unlimited. funds. They have

to. cater .to the needs of &the .intended

borrowers with'.the available finance. Non-

payment of. the 1instalment by a defaulter

may stand in the way of.a deserving
borrower getting financial assistance.

..........................

Indulgence shown to chronic defaulter
would™ amount to flogging a dead horse
without any conceivable result being
expected. As the facts in the present case
show, not even a minimal .portion of the
nrincipal amount has been repaid. That is
a factor which, should not have been lost
sight of by the courts below. It 1is one
thing to assist the. borrower who has
intention to repay, but 1is prevented by
insurmountable difficulties 1in meeting the
commitments. That has to be established by
adducing materigl.” . . . . .

Section 29 gives a  right to Financial
Corporation . inter alia to sell the assets
of the.industrial concern. and realize the
property pledged, mortgaged, . hypothecated
“or: assignedi to;Financial .Corporation. This
right accrues when the industrial concern,
which 1is under. a liability,to Financial .
Corporation under an .agreement, makes. any
defauit in repayment of any loan or.
advance or "any. instalment thereof or .in-
meeting 1its obligations as  envisaged 1in
section 29 of the Act. Section 29(1) gives

(R

~2————% Financial Corporation in the event of

PR

default the right <to - take over the
management or possession or both and

{ § thereafter deal with the property.” - .-°

In Gajraj 3Jain vs. state of Bihar (supra),
the assets of the concern had been sold without
ascertaining the market value and computing the sale
consideration by merely -adding its dues to the claim
of the central Bank of India which had second charge
over the assets. Even the'sa1epcgnsideration was'not
received. in fd]]i fﬂé Corpgréiionfaccepted'downright
payment of its BWn' dues’ 1eaving, the dues of the
central Bank in the. form bf:bgomiSé to pay in future.
rhe Supreme Court held that there was no sale for
distribution of sale proceeds {HT terms of Section
29(1) of the Act since there was no rea]%sation of the

property charged with debt and the dinterest of =<he
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central Bank and the mortgagor stood totally defeated.
by the sale agreement. In. theée facts, the Court
incerfered with the impugned sale. :

In S.J.S. Business;gnterprises (P) Ltd. Vs.
state of Bihar (supfa) thé- supreme Court found on
facts that there was unusual haste’ in conducting the
sate and deviations from the norms and there was no
-‘ explanation for the same. The. sale was held to be
¥ unfair and invalid by reason of. inexplicable and

unexplained circumstances.

A In the instant case, as mentioned above, it
took 15 attempts and over five years to get the unit o
sold. The prospective b&Yérs were not forthcoming and
the Corporation had to negotiate. Apparently, the
attending circumstances left open 1o the Corporation
to scale down and agree to sell the unit for lesser
sum i.e. Rs.20 lacs on deferred payment basis. - we do
not think in the circumstances, the Corporation acted

unfairly and unreasonably to warrant interference by

this Court.

In course of hearing, it was subtmitted on

% dehalf of the appellant that ithe appellant has

b . . . .
rranged a prospective buyer 1in one Ajay -Gupta who 1is

,JuﬁﬁhfﬂWﬂﬁ repared to pay Rs.40 lacs for the unit. Counsel in

DI IR
0t A OB T2

fact produced an undated cheque for Rs.40 lacs alleged”
drawn by said Ajay Gupta in favour of the Corporation.
we are not impressed by the so-called offer. A similar
cubmission was. made before the learned Single Judge
that the said Ajay Gupta was agreeable to buy the unit
for Rs.25 lacs. The present offer is contained in a
Jetter dated 20.6.2005 i.e. after the decision of the

18arned single 3Judge, brought on record as enclosure

T T e T B ST - TR L AR T BRI S LS TR e
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to the application under Order 41 Rule 27 of the Civil

9

procedure Code by the appellant. we do not think that
it would be appropriate tolaccept fhe'ipsi dixit of
the appellant. If the said prospective buyers “was
willing to buy the unit for Rs.40 lacs or 25 lacs,
nothing preventad him from participating in the
auctions held on 24.3,2003 or earlier. There 1is 1o
explanation 1in this regard. There is no affidavit by
the so called prospective buyer. we are inclined to
think that the so-called offer is merely an attempt O
stall the process of sale appfoved' rore than three
years ago.'wévdo not think the so called offer is bona

fide.

shile considering any plea of the appellant,
A i,i3 past conduct cannot be overlooked. The fact that
appe11anL failed to pay @ single instalment, indeed
single paisa, all these whae Yyears cannot be 1ost
smght of. . His ohWy plea .1in this- appeal 1is that
’%h, Annexure-r/3 does not reflect the correct MRV and a

committee should be constituted for. correct

determination of the MRV. There is no contra evidence
' regarding the MRV and simply on the ground that MRP
was not correctly fixed Dy Annexiure-r/3 as per the

prescribed norms, the fixation made by Annexure-Rr/3

. cannot be termed as mala fide. The plea, in our

?‘v
- b
b

3 - 'cpinion is just a ploy and a desperate attempt TO put

coL :pspoke in the wheel to sabotage the sa]e

Vi
13
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- Respondent No.3 on the other hand has
already paid 1/4”’Aof the sale price. On account of
pendency of the present Witigation and-'the' orders
passed - whether 1n the writ petwtwon/appea] or in the

suit referred to above, he has not been able 10 get

A the fruits of his, investments. In fairness 10 the

AN b ST PV TSR R R
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; :  respondent No.3, we may notice his submission that

there is nothing on record to. doubt the bonafide of
and being bonafide purchaser, while
of the appellant,
also submitted that

the

the sale

considering the case his claim
he ignored. It
seek remedy

in the suit still pencing in the

also submitted that

cannot was
simultaneously 1in

Lo appellant cdnnot

writ petition and

Harumangarh. It was

chronic defaulter,

ourt at
the appellant 1is not

S Reing a
Fntitled to discretionary relief.
he was given opportunity to

had failed to do.
nc relief can

In the earlier writ
petition, deposit 1/3™ of
the dues which it
approached the Court with clean hands,

Having not

be granted to it.

i
i
!

A
In the facts and circumstances of the cace,

atisfied that the appellant is not entitled to

we are
we thus, do noct

in present proceedings.

any relief
in the crder of learned single Judge

find any error
o dismissing the writ petition.

A

in the result, the appeal 1s dismissed but

' without any order as to COSTS.
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JUDGMENT

D.B. CIVIL SPECIAL APPEAL (W) NO.236/2008
M/s. Som Prakash & Sons Bricks(P) Lid.
Vs,
Rajasthan Financial Corporation and Ors.

PN Eivour of consideration of Howble Mr. Justice Gopal |
Krishan Vyas |
. R
(S.N.JHA)
CHIEF JUSTICE
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