RAJASTHAN FINANCIAL CORPORATION-
Udyog Bhawan, Tilak Marq,C-Scheme, Jaipur - 302 005.

Ref.No.RFC/F./Law-3/LPM(22)/ £C/5 Dated: 08 April, 2008

"CIRCULAR
(Lit. Cir. No. 153)
Sub: ‘important Decision of Hon’ble High Court of Punjab &
Haryana at Chandigarh in the matter of Jagdish Raj Vs.
The Haryana Financial Corporation. :

Hon'ble High Court of Punjab & Haryana at Chandigarh in the case
of Jagdish Raj Vs. The Haryana Financial Corporation (2008) 149-PLR 234
has decided an important point regarding limitation period in the cases
where recovery is to be effected u/s. 32 (G) of the SFC’s Act.

The Hon'ble High Court has held as under :-

“That a perusal of the Section 32(G) makes it evident that when the

. Financial Corporation or any person authorized by it in writing makes an

application to the State Government for recovery of the amount due to it
then on the satisfaction of the State Government or any such authoerized
specified in this behalf, may issue a certificate for that amount to the
Collector. The amount so due is then to be recovered in the same manner

- as an arrear of land revenue. This provision was added in the year 1985

by the Amendment Act 43 of 1985. There is no reference either in Section
32C of the Act or any other section to the provisions of Limitaticn Act,
which implies the intention of the Legislature to exclude the application
of the aforementioned statue. It is well settied principle of interpretation
of statue that the intention of Legislature is either expressed or could be
inferred from necessary intendment.” ,

The Hon’ble High Court is of the view that the recovery

proceedings are in the nature of execution proceedings, as has been held-

by Hon’ble Supreme Court in Rajiv Anand’s case (supra). The object of
issuance of a show cause under Section 32G of the Act is only to effect
recovery in accordance with the books of accounts where the amounf due
is always available. This process of determination of the amount due has

been evolved by issuance of show cause notice to the borrower and
thereafter the amount is determined and no period of limitation can be
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read in these proceedings. Therefore, we are of the view that the
provisions of the Limitation Act cannot be - made applicable to the
proceedings initiated under section 32G of the Act because neither there
is any express provision made nor any necessary intendment is inferable.

A photocopy of the judgement dated 13.11.200/.is enclosed 1ot
record and reference to be used in the same cases.

All concerned are advised to make a note of it and ensure that this
judgement is brought to the notice of our Advocates for taking usc in ihe
cases being contested by or against the Corporation, considering the
facts and merit of the particular case in which it can be applied.
Cr,

SN
(B.N.Sharma)
Chairman & Managing Direct/or

Encl:. As above. /}/
Copy to:

1. All BOs/Sos.
2. Western Zone of A&l, Ajmer.
3 Standard Circulation at HO.
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JUDGMENT

M. M. Kumar, J.

1. This petition filed under Article 226 of the Constitution prays for questwng notice dated
31.1.2C07 (P-5), issued to the petitioner under Section 32G of the State Financal Corporations Act,
1951 (for brevity, ‘the Act’). The notice has been Issued by the respondent to effect recovery of Rs.
35,49,788/-and another amount of Rs. 86,24,163/-with further mterest at the rate of 9% per
annum from 1.5.2006 and 1.9.2006 respectively, with hatf yearly rests it vasliznten Hesides
0'.er expenses. It is appropriate to mention that under Section 326 of the A The secovery s

be effected as arrears of land revenue.

2. Brief focts may first be noticed. The petitioner has been a pariner. +a
Udyog, Ksithel. The aforesaid firm was sanctioned term 4080 ;DY the M2sEORCERIONB.12.1992, .
amounting to Rs. 12.15 lacs. Earlier to that snother amount of Rs. 4.50 ‘acs on 20.9. wwas S0
sanctioned. According to the terms and conditiuns of the fcan agrecment, tne 1and, plant, buildimg
and machinery {F-1 and P-2) viere morigaged with the respondent’. In addate - the firm t.ad aiso
furnished a collateral security by creating a mortgage of six marias of land sitL2ied at village Patu
Shaudhary, Tehsil and District Kaithal in order to secure the joan. It 1s cleimel by lhe petiliver
‘hat against the sanctioned loan of Rs. 4.50 lacs, the firm availed an amoun: ¢ =s. 4.32 lacs. The
tirm also availed an amount of Rs. 6.87 lacs against the sanctioned jcan ©° -3 12.1S lacs. They
fsiled to repay the loan amount to the respondent as per terms ang COiC - w75, A sum of Rs.
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Court, respondent has - Issued th2 impugned notice

cection 32G of the Act requiring the petiboner Lo P/ sum
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3. The petition ©8s been opposed by the respondent by fillng .r.-.':-*.tten'.stat'emt. It has been

sointed out in the written statement that M/s Annapurna Udyog..Kaithal,".;lé.a*puwship concern

and the petitioner is one of the partner. The firm was set up for (nanufacturing Gram Dal and

grinding of wheat on job basis. For the sforesald purpose, jt was sanctioned a joan of Rs. 2.46 lacs

- and the avalied amount was Rs. 2.00 lacs and that amount was adjusted. In 1991, the firm added

one plant for manufacturing Masri Dal and it was sanctioned loan of Rs. 4.50 lacs on 10.9.1991 for
construction of building and installation of new machinery. The amount of Rs. 4.33 lacs was
disbursed, vide mortgage deed dated 15.11.1991. The firm had pald only 3 sum of Rs. 200/-on
19.11.1992. The payment of sum of Rs. 50,582/-claims to have been pald by the petitioner, has
also been disputed. The respondent—Corporation agaln sanctioned a loan of Rs. 12.1S lacs on
20.12.1992 and the firm had availed a sum of Rs. 6.87 lacs, vide mortgage deed dated 26.2.1993.
When the firm committed default, possession of the Unit was taken over under Section 29 of the
Act on 31.5.19%4 and it was sold for Rs. 5.70 lacs on 9.5.1995. Accordingly, the sale proceegds
were credited to their toan account. The collateral security was also disposed of by the respondent
for Rs. 51,000/-on 16.2.2000 and the amount was credited to the loan acrount. It has beer
claimed that the total outstanding dues are as under:

Account-1 : Rs. 29, 56,664 /-plus interest with effect from 1.6.2005.
Account-11 : R8. 40, 63,057/-plus interest with eftect from 1.9.2005.

4. The respondent has denled that there is any pertod of limitaiion provided by the Act. It S
claimed that recovery of outstanding due is an ongoing process. According to the respondent, the
pariiament intentionally did not prescribe any period of fimitation in the At pecause it was Tully
aware of the recovery of public dues and the foults which are likely to be committed io repayment
of the loan. It has also peen pointed out that the writ petition 18 premature as & is directed against
» notice whareby the petttioner has peen calied for personal tearing before snadhed authory.

5. Mr. Rajesh Garg, tearned Counsel for the petitioner has argued that the loan in the presemt case
was availed in the year 1991 and 1992 and recovery of the toa2n could have peen effected within
three years, 8s per provisions of Article 137 of the Limttation Act, 1962 (for bresity, “the Limitation
AL, He has also placad recliance on 2 judament of Hon'ble the Supreme Court in the case of State

7

of Kerala v.. V.R. Kattiyanikutty MAL\J_U/_SC/OZZQIQ'JQ, and arqued that the respondeit cannot
recover the amounts, which are not ltegally recoverable nor can a defence of lmitation available tC
a debtor like the petitioner in 3 suit or other legal proceedings could be taken away. He has
referred to para 4, 6 and 10 of the judgment. He has then submitted that in respect of Section 31
of the AQt, Hon'ble the Supreme Court has taken the view that by way of legal fiction, the
procedure akin to execution of decrees under the Code of Civil pProcedure, 1908, has been
permitted 10 be invoked and that Aruche 137 of the Limitation ACt has beer mege applicable 1o
preceedings under Section 21 of the AcL. 1n that regard, he has placed reliznce o the decann of
1nn'ble the Supreme Court in the case of Maharastra State Financial Corporaion V. pshoh
Agarwal MANU/SC/1724/2006. Learned Counsel has alse placed reliance on 2 juggment of Hes
‘e Supreme Court in the case of Oelhi Financial Corporation V. Rayv sanand  and UL
MANU/SC/IIOS/,ZQO‘%, ang arguegd e netiee innued under Saction 32G ¢ te AQ has 1o e

 oecer, vt

considered as an execution proceedings, which presupposcs the existente 7 &
sought to be executed and, therefore, unless an order has come into exislence, N0 exeCutuh
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6. Mr. Puncet Gupta, tearned Qounsel-for 3

per the provisions of the Limation Act would -apply pmmedmsundgrsacﬁonmdmm
because the recovery is sought to be effected not by the Court. According to josroed Counsel, the
Managing Director of ithe respcndenr—(:amotatlon crnnot be regarded as Court foe the purposes of
Uimitation Act. In that regard, he' has placed reliance on 3 judgment of Hon'ble the Supreme Court
n the case of Sree Bank 11d. v. Sarkar Dutt Roy gnd Co. MANU/SC/0352/1965 and Sakuru v.
Tanajl MANU/ST/024 1/1955. He has matntained that the provisions of Articte 136 of the Umitation

Act use the expression ‘decree', whereas in the present case no execution of the decree iv — -

undertaken. Feferring to the judgment of Hon'ble the Suprems Court in Rajlv Anard's case (supra),
learned Counsel has submitted that the proceedings Initiated in pursuance to Section 32G of ihe
Act are in the nature of execution and once the Maneging Director ‘has determined the amount, the
recovery has to be effected. He has further subrnitted that in any case, the unit was sotd on
5.5.1965 sncd coliateral security was further sold on 16.2.2000. According to teamed Counsel a
recovery certificate was lssued immediately thereafter-on 26.9.2000, which resufted o initiation

of the proceedings under Section 3 of the 1979 Act. He has emphasized that the aforesaKi.recoveiy

certificate was set aside by this Court vide order dated 10.10.2006 (P-4) and thereafter, the period
from 26.9.2000 till 10.10.2006 has 0 be set off for calculating the period of Hmitation. Learned
Counsal has pointed out that the mortgage deeds were executed on 15.11.1991 and 26.2.1993. He
has piaced reliance on Article 62 of the Limitation Act and argued that to enforce payment of
money secured by 2 mortgage of otherwise charged upon immoveable property, @ period of 12
years has been provided under Articte 62 of the Umitation Act from the date the money becomes
duzs. If the period of limitation Is counted from 15.11.1991 or 26.2.1993 then the recovery
certificate tssued under the 1979 Act was well within the period of limitation. The period which was
spent in the process of the earlier cecovery fitigation has to be excluded as per provisions of
Section 14 of the Limitation Ack because the respondent must be considered 10 have followed 3
wrong remedy. Learned Counsel has argued that the right of the fespomwdfea regovery

-emalns in tact and only remedy has to be attered. He has aiso0 piaced reliance on a Division Beach

judgment of this Court in the case of M/s SD Processcrs V. Harysna Financig! Gorporation {C-W.P.
No. 6252 of 2007, decided on 17.8.2007) and argued that the period of limitation would commence

from the date of taking over of possession.

7. Another argument toisz2d by Mr. Gupta is that one no express provision fas been made for
application of the Limitation Act then the intention of the Llegislature pecomes dear and Dy

Legisisture wes obviously aware of the existence of the Uimttation ; d

any intention to apply Umitation Act then it could have easlly made express sprovision for ts

application tc the proceedings initidted under Section 326G of the Act. In tie absence of spedcific

~ express provision by the Legislature it has to be construed to mean that the Limitation At is not
attracted to the proceedings initiated under Section 32G of the Act. In support of his submission
lfearned Counsel has placed reliance on a judgment of Hon'ble the Supreme Gaurt in the case of
Hindustan Times Ltd. V. Union of India M_I_\BUJ_SC]QQJ,@/}QQS, and argued that in the
aforementioned case the Employees provident Fund Miscellaneous Provisions Act, 1952 (for
brevity, ‘the 1952 Act’) was subject matter of consideration and the argument based on the
Fintation Act was rejected because there was no express provision extending the aforesaid Act 1O
1hone proceedings which were to be initiated under the 1952 Act.

4 e, Gupta, learncd Counse! has 8ls0 submitted that the writ is toialty premaluic a8y he
petiticner has merely been asked to appear before the Managing Director for getermunatcn of the
vrial due amount and that no writ is maintainable against @ show cause notice as hes been heid by
5 Livision Bench of thic Court in the €asc of Dethi Studio Colour Lab v. Unior of Incha 2007 (2) RCR

(Crvil) 472.
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9. After-hearing tearned Counsel-for the parties, we are 5 tha CORSOSTEA rew thattiis petition i

davold of ‘merit and is, thus, lizble to be lsmissed. 1t would be expedient 10 ress Setton 326G of
. 4

the"Act,'which Is as unde =3 .

32-G. Recovery of amounts due to the Finandcial Corporation as an arrear of land
revenue. - Where any amount-is due to e Financial Corporation in respect of any
accommodation granted by it to any industrial concem, the Financial .Corporation or
any person authorisad by it In writing in this behalf, may without prejudice to aay other
mode of recovery, make an applicaticn to the State Sovernment for the recovery of the
amount due to It, and if the State Soverhment or such authority, as that Government
may spedfy In this behatf, is satisfied, after following such procedure 3s may be
prescribed, that any amount Is so due, It may lssue a certificste for that amount to the
Collector and the Cotiector shall proceed to recover that amount in the same manner &5

-+ < g arrearofiand revenue.

10. A perusa! of the aforementioned provision makes it evident that‘%en the Financial Corporation
or any person authorised by it in writing makes an application to the State Government for
recovery of the amount due to It then on the satisfaction of the State Government or any such
authority specified in this behalf, may issue a certificate for that amount to the Collector. The
amount so due Is then to be recovered In the same manner as an arrear of 1and revenue. This
provision was added in the year 1985 by the Amendment Act 43 of 1985. There is no reference
either in Section 32G of the Act or any other section to the provislons of Limitation Act, which
implies the intention of the Legislature to exclude the application of the aforementioned statute. It
is well settied principle of interpretation of statute that the intention of Legisiature is either
expressed or could be inferred from necessaty intend n that regard reliance may be placed
on .Constitution 8ench judgments of Hon'hle the Supreme Court In the cases of Shyam Samder v.
Ram Kumar MANU/SC/0405/2001 and R. Rajagops! Reddy V. Padmini Chandrasektaran
MANU/SC/1978/1995. We are alen fortified in our view by the judgment of Hon'ble the Supreme
Court In the case of Hindustan Times Litd. (supra). The Supreme Court in the aforementioned
judgment had considered the question &8s to whether the provisions of Limitation Act wouid apply
to the 1952 Act. Rejecting the arguments that the Limitation Act was to apply. it has been held as
under: - : -

15. Now the Act does not contain any provision prescribing & period of timitation for
meewofdamges.mfmﬁeSmﬁeimmfunﬂmfmme

directly recover these amounts. The powerofcomwtaﬂon and recovery are both
vested in the Regional Provident Fund Commissioner or other officer as provided n
Section 14 B. Recovary is not by way of suit. Initially, it was provided that the amrears
could be recovered in the same manner as arrears of land revenue. But by Act 37 o
1953 Section 14-B was amended providing for 8 special procedire under Secticns 8-B
to 8-G. By Act 40 of 1973 Section 11 was amended by making the amount 3 first
charge on the assets of the establishment If the arrears of employee's comtribution
were for a period of more than 6 months. By Act 33 of 1988, the charge was extended
to the employee's share of contribution as well.

20. in spite of all these amendments, over 2 period of more than thirty years, e
legislature did not think fit Lo make any provision prescribing a period of hmitalion. This
in ocur opinion is significant 'and it Is clear that it is not t'.e legisiative intention to

- prescribe any period of limitation for computing and recovering the arrears. As the
amounts are due to the Trust Fund and the recovery is not by suit, the provisions of
the Indian Limitation Act, 1963 are not attracted. In Nityananda 11, Jishi v LIC of Tedie
MANU/SC/0320/1969, it has been held that the Uimiation Act, 1963 has no applaicn
to Labour Courts and, in our view, that principle is equally applicable to recovery DY the
authority concerned under Section 14-8.... v ,
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ithe @ % t the.recovery proceedings are in the nature of execution

ceedifigs; 83 hiss-been heid by Hon'bie the Supreme Coutt'In Rajiv Ansnd's case (sapea). The - -
object ‘of-tssusnion “of -8 show “cause under .Section 32G of the Act is only to effect secovery in o
eccordance with the books ©f sccounts where the amount due is atways availabte. This peegess of WV
determination of the amount .due has been evolved by issuance of show-&ause motice 1o the
horrower and thereafter the amount is determingd and no period of limitation can bemexsd in these
proceedings. Therefore, we are of the view that the provisions of the Limitation Act cannct be
made applicable to the proceedings initisted under-Section 32G of the Act becauce neither there is
any express provision made nor any necessary intendment is Inferable. //

3 it of

12. The argument of the learned Counsel for the petitioner on the aforementioned issue based on

the judgment of Hor'ble the Supreme Court in the case of Maharashtra State Financial Corporation .

{supra) cannot be accepted beczuse Section 31 of the Act is couched entirely in different language - \/
- and the remedy has been provided by moving an application through the process of Court i.e.

District Judge whereas Section 32G of the Act was added in 1985 with the sole object of enforcing

the claim‘of Corporation through & special mode of recovery. The remedy provided by Section 32G

is supplemented and In addition to any other remedy as Is evident from the pérusal of the provision

itself. Therefore, we find that the judament of Hon'ble the Supreme Court in the case of

Maharashtra State Financial’ Corporation (supra) is not applicable. The* argument is wholly

misplaced and the same is accordingly rejected. -

13. Even otherwise in the present case two mortgage deeds were executed on 15.13.1991 and
26.2.1993. According to the provisions of Article 62 of the Schedule appended i the Limitation
Act, the period of limitation provided in such cases is 12 years. The recovery certificate was issued
on 26.9.2000 after the sale of the unit on,9.5.1995. Thereafter even the collateral seauity was

- sold on 16.2.2000. The recovery certificate was Issued under Seciion 3 of the 1979 Act, which was
set aside by this Court on 10.10.2006 by piacing reiiance on a judgment of Hor'ble the Sapreme
Court in the case of Unique Butyle Tube Industries (P) Ltd. {supra). The Division Bench while
aliowing the petition has granted permission to the respondent to proceed against the petitioner in
accordance with law [C.W.P. No. 11263 of 200S, decided on 10.10.2006 {P-4)]. Firstly the period
of limitation of 12 years was not completed when the recovery certificate was issued of 26.9.2000
as the mortgage deeds were executed on 15.11.1991 anc 26.2.1993. Therefore, ever o it is
assumed that the Limitation Act was applicable, we find that the recovery certificate was issued
within the period of timitation on 26.9.2C20 and thereafter permission has been granted by this
Court to proceed against the petitioner in accordance with law, which has resutted 4n issuance of
notice under Section 32G of the Act on 31.1.2007. Hence, we dp not find any iegal infiomity in the
procedure adopted by the sespondent.

14. For the reasons aforementioned, this petition fails and the same is accordingly dismissed.

: Print this page || Ernail this page
© Manupatra nformation Solutions Pvt. ttd.

hup-/',/www.manupalra.in/nxz/gatcway.dWHiglxCou;’tS/pLm_iab%20and?r%ZOharyanm’?.Qu!—3(;,. R




