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RAJASTHAN FINANCIAL CORPORATION

Udyog Bhawan, Tilak Marg,C-Scheme, Jaipur - 302 OOS5.

Ref.No.RFC/F./Law-5/H0/1886/ 0% Dated: 1% November,2008

CIRCULAR
(Lit. Cir. No. 160)

Sub: important Court Decision of Smt. Madan Kanwar Vs.
RFC - SBCWP No. 235/2008.

The Hon’ble High Court for Rajasthan at Jodhpur vide its
order dated 17.09.2008 has held that proper chance was given to
the petitioner by the Corporation and the sale of the assets was
made according to the Rules & Regulations. The Corporation has

given ample opportunity to attend the HOLC Meeting but the

petitioner did niot attend the said Meeting. The Court has further
held that property sold by the Corporation has fetched the fair
market value.

Photocopy of the order referred to above is enclosed for
reference which may be used in the pending cases filed against the
Corporation.

(Pawan Arora)
, Executive Director
Encl: As above.

Copy to:

1. AllBOs/Sos.
2. Central/Western Zones of A&l.

3. Standard Circulation at HO.
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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN
. JODHPUR :

ORDER
Smt Madan Kanwar & Ors.

Vs,
Rajasthan Financial Corporation and Ors.

. $.B.Civil Writ Petition No. 235/2008

Date of Order :  17/09/2008

 PRESENT -
HON'BLE MR. JUSTICE H.R.PANWAR

. Mr.S. Sharma for the petitioners. 3 el
Dr. Sachin Acharya } : » ' /
‘Mr. Rajesh Joshi  } for the respondents. 1

" BY THE COURT ' 3

By the instant wrif petition under ArAtivcle 226 of the
Consiitution of India, the petitidners seek quashing of sale
| (:emf“cate and sale deed dated 31. 12 2007 Annex.4 and 5 in
favour of M/s Jai Vijay Industries.

The facts and circumstanées giVing rise to ‘heAinstant
writ petmon are that the petitioners were granted the loan by
the respondent Rajasthan Financial Corporatyon {for short 'the
-RFC hereinafter) and as on 1.4.2002 a sum of Rs.37,32,451/-

was outstanding. A loan agreement was also executed and the

property was pledged by way of, mortgage in favour of
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: possesszon of the assets of the petitioners was taken over: by the

respondent RFC. As per the terms and conditions of the oSty
agreement, the petmoners were to. repay tne joan amount in

insta%lments however, they failed to repay the loan amount and

therefore the respondent RFC initiated proceeding under.Section

29 of the State Financial Corporation Act, 1951 (for short ‘the

Act’ heremaﬁer) and took over the possessaon of the. assets

»

: w!uch were mortgaged. as a security agamst the sa|d loan. The

B

‘respondent RFC and part of the property/ assets has been sold

ie. the agncuiture land bearing Khasra No: 634/1 635/1 and

636/1 to Shri Ghanshyam Rathi on 21.08.2006. The 'petzt;oners

' arher filed a writ petition before th!S Court being SBCW

" No.926/2005 which carmme to be dlsposed of by order dated 20"

Novermber, 2007. In the earlier writ petition, this Court noticed
that admittedl), the possession of the assets of 'the'petitioner
umt is with the respondent RFC and they have even so!d part of

the assets in the form of agricultural land to Sh. Ghanshyam

LI e s,

Rathi on 21‘8.2006 and this court disposed of the writ pg it

“Accordingly, this writ petition is disposed of wzth he
direction to the petitioners who may appear bef 4

the Branch Manager, RFC, Jodhpur on 5.12.20074i0
the first instance and the Branch Manager shall
prepare a proper proaocal for settlerment of dues for

approval. by higher Management/ competent
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authdrity in t!lve heed office of respondent RFC. The
said authorityy Committee is expected to take a
decision in the matter after providing a reasonable '
opportunity of hearing to the petitioners. Once such
A . net amount is determmed and communicated to the -

A - petitioners in writing by the sald cbmpetent_
?A authontvl committee, the petmoner may be al!oWed
J) R | | a period of three rnonths to dear off. such dues. If “
| | such dues are not cleared by the petmoner the.
resoondent RFC would be free te oroceed to realize
the remaining security of the petitioner firm for

realizing such dues.”
Accordmg to the petmoner even after the order of
this Court dated 20.11_2007 the respondent RFC proceeded to

confirm the salein favour of private respondent in respect of the

#9  assets/ security by sale deed dated 31.12.2007 Annex.4 and 5.
L Hence this writ petition.
} |

I have heard learned counsel for the parties.

petmoner market value of the said property is Rs. 25 !acs and
presehtly the petitioners have a prospective buyer for such

amount and therefore “the sale rﬁay be quashed and the

_a decision of Hon'ble Supreme Court in' Gairai Jain Vs. State of

—

7'37 000/-, whereas according to counsei for the_

property may be put to *eauction. Learned counsel has relied on
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Bihar and Others 2004 AIR SCW 3263.
Learned counsei appearing for the respondent RFC as

o atso the pnvate respondent submits that lhe instant writ‘petition

deed dated 21.08.2006 has not been challenged by the

i 9 petltloners in the earher writ petst;on though it was within the

-

Court dated 20.11.2007 and even this Court while disposing. of

' the writ petmon made it clear that if such dues are not deared

by the petmonm the respondent RFC would be free to proceed

realizing such dues and according to the learned counsel for the

}? resoon_dent RFC, even in the earlier writ petition there hadvnot

" peen any restraint order against the RFC for confirmation of the
sa!e and executnon of the sale deed in pursuance thereof.

Mﬁﬂid counse| for the resoondent RFC submmits that the

-
£
i3
2

-' bsequently s0ld. The sale of the property on 21.8. 2006 by
auction sale in favour of Ghanshvam Rathl has not been
A' challenged by the petitioner even in the earlier writ oetmon and
_there being no restraint order for conformation of the sa!e and

accordingly the RFC confirmed the saie and executed the sale

is barred bv constructive resjudicata to- the extent that the sale ’

know!edge of the petitioners as is evident from the order of this

fo “realize the remaining security of the petitioner finm for

ers failed to appear before the RFC in compliance of the_

W ! y therefore, put to the public auction after due pub!icity.
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deed sought to be quashed by the instant writ petition'. Learned

counsel submits that the property which was put to public

auction has fetched market value. A copy of the auction

A _prbceeding has been placed on record as Annex.R/1. Leamed

counsel further submits_that while disposing of the earlier writ

petition, this Court was conscious of the fact that the égriéu!ture

land has already been sold by the respondent RFC in favour of

Ghanshyam Rathi on 21.8.2006 and therefore, the Court madea

_diréctioﬁ with regard to the remaining property even permitting

the RFC to: proceed to realize the remaining security of the .

;petitioners if such dues are not cleared by the petitioners. Thé
féspondent RFC by communication Annex.R/7 addressed to the
petitioner ﬁrrh' requested t_he pe’tit_ionérs to aftend the\ special
HOLC meeting scheduled to be held on 21.2.2008 ét 11.30 AM in
tﬁe Board .Room (ﬂrst floor) of the éorporation at Udyog
'Bhawan, Tilak Marg, Jaipur, copy of which was received by the

-, - - .

atténd fthe meeting and again by communication Annex.R/8

22.2.2008 holding of ~the special meeting was

dated

: icated to ‘the petitioners stating therein that the

held on 21.2.2008 but since the petitioners did not attend the

said meeting, the RFC has decided to give one more opportUnity

of hearing to the petiticners and theréfcre, adviséd the

TN
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petitioners “to attend the HOLC meeting scheduled for

L 07.03.2008 at 11.30 AM - in the Board Room (first floor) of the

petrtloners failed to attend the meetlng even on second notice

the matter notrcmg therein that nobody turned up for attendmg

the meeting and the case has peen discussed in the hoht of the

-

Hon'ble Supreme Court held that a charge consists in the right of
3 creditor to receive the payment out of the proceeds of the
realization of the property or fund charged with the debt. A bare
reading of sub- —cecs. (1) & (4) of S. '29As.hows that itis Similar to
5.69 of T. P Act under whrch it is stipulated that a mo:tgagee
exerciéing the power of sale is 2 trustee of the surplus sale
proceeds and after satisfying his own charge he hoiris the

Bus for the subsequent encumbrancers and uitumately for the

g

7008 disibution of sa!e proceeds and not a sale for distribution of

b

-

i o
rod ge holder must act in.3 manner. which protects not only its

oWn interest but also the interest of the subsequent charge

hnldpr 2pd e morigegor This in turn implies that the first

chezge ho!derlss bound 1o ot;gam the bost possible price for the
R \ /h

Corporatron at Udyog Bhawen, Tilak Marag, Jaipur. Yet the

“and therefore by Annex R/9 the resoondent RFC finally decxded '

decision of Hon'ble Hrgh Court. ~ , S L

In GajraJ Jam Vs. State of Bnhar and Others _(supré) .

gagor Section 29 (1) contemplates, therefore 3 sale for

rty charged with the debt 1t also implies that the first

e
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mortgaged assets and thé Vbest possible price must, i in the
context, mean the réir market valee.

According to ’rearned counsel for the petiriorxers,' the:
price at which the preperty :of the petitioners has riot been sold

isnot a fair market vé’lue

From the matenal available on’ record there being no
| sueh material pointing out that thehsa!e wasg not accorémg to the
market value and even it was open for the petrtronersﬁt the time .
of filing earher wnt petrtron erther requestmg the Court for ‘
perrmttmg them to clear the dues smce tm then. the sale was not
confirmed out the petmo#ers h;ve not m\ade any such attempt
‘even in  earlier writ petmon and therefore in my vxew this’

“cannot be adjud:cated and conc[uded that the nroperty sold by

the resrondents vrde Anneg( 4 Pnd 5 dld not. fefc 1 the fair rx‘Prke,~

f-"- s, 0

value and: therefore the deczsron rehed on: by learned counsel for
. the petitioner tyrns on its own facts and is of no help to the
petitioners.
| In this view of the matter, I do not find any imerit in
the writ petition. The writ petition is therefore, dismisserj. No
order as to costs. Stay petition also stands dismissed. N
=4
(H.RPANWAR), J
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